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AGENDA
•

9:00AM – 9:30AM

Registration and Welcome

•

9:30AM – 10:30AM

Labor update
Mike Frantz, Frantz Ward

•

10:30AM – 11:30AM

How to develop a talent pipeline with
local schools – Business Advisory
Councils
James Turner, Division of Learning
Ohio Dept. of Education

•

11:30AM – 12:30PM

Lunch and general discussion

•

12:30PM – 1:30PM

Better You, Better Ohio Program –
Employee health and wellness programs
offered by BWC at no cost for small
employers.
Jim Blazer – Interim Chief of Strategic
Design, Ohio BWC

•

1:30PM – 2:30PM

Managing Current Workplace Risks
Associated with Substance Abuse
Working Partners

The Ohio Cast Metals Association
88 East Broad Street, Suite 1770
Columbus, Ohio 43215

NLRB, DOL AND OTHER AGENCY DEVELOPMENTS
AND UPDATES UNDER THE TRUMP ADMINISTRATION
Michael J. Frantz
Frantz Ward LLP
200 Public Square, Suite 3000
Cleveland, OH 44114
(216) 515-1606
mfrantz@frantzward.com
June 8, 2018
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FEDERAL AGENCY FISCAL OUTLOOK
•

The President’s Budget allocates significant funds for the various federal agencies in the labor
and employment arena, and ensures that they will be able to remain active for the balance of
the current fiscal year. For example:
•

Department of Labor - $12.2 billion

•

Equal Employment Opportunity Commission - $379.5 million

•

Occupational Safety and Health Administration - $553 million

•

National Labor Relations Board - $274 million

•

Office of Federal Contract Compliance Program - $103.5 million

NATIONAL LABOR RELATIONS BOARD (NLRB)

Lauren McFerran (D)

Marvin Kaplan (R)

Member
Term Expiration – December 16, 2019

Member
Term Expiration – August 27, 2020

Member
Term Expiration – August 27, 2018

John Ring (R)

Peter Robb (R)

William Emanuel (R)
Member
Term Expiration – August 27, 2021

Chairman
Confirmed – April 11, 2018

Mark Gaston Pearce (D)

General Counsel
Confirmed – November 8, 2017 for a
4-year term

CHANGES AT THE NRLB
•

Filling out the Roster:
•

In late 2017, Senate Republicans confirmed Trump’s two nominees (Bill Emanuel,
Marvin Kaplan) to the five-member board. These new members will each serve a fiveyear term

•

On April 11, 2018, the Senate confirmed John Ring as the replacement for Philip
Miscimarra, whose term expired on December 16, 2017

•

The Board is now back to full strength and further changes should be forthcoming

CHANGES AT THE NLRB
•

Making the most of their time together before Miscimarra’s term:
•

Board acted quickly, taking five key actions in December before Miscimarra’s term
ended

•

Addressing these issues:
• Joint employer status (Hy-Brand) – Since overturned due to alleged conflict
of interest issue
• Handbook rules (Boeing)
• Micro-units (PCC Structurals)
•

Recent Boeing election decision underscores that micro-unit issues live
on in the Regions

• Quickie elections (Proposed Rule)
• Unilateral changes during negotiations (Raytheon)
• Composition of Board will have an impact for both union and non-union employers

JOINT EMPLOYER STATUS
•

Joint Employer Status - Review
•

NLRA imposes bargaining obligations on unionized employers, and legal liabilities on
employers—unionized or not—for violations of that law

•

If a second employer is a joint employer alongside the first one, it, too, can incur those
bargaining obligations and liabilities

•

Plus, once two employers are joint employers, they are both vulnerable to strikes,
picketing, and other economic protest activity from unions

JOINT EMPLOYER STATUS
•

In 2015, Board set new standard in Browning-Ferris Industries that made it much easier to
prove joint employer status
•

Board held that joint employment relationship may exist even when employer merely
had day to day supervision over employees’ activities on site

•

Joint employer may be found where employer had “indirect control” over terms and
conditions of employment

•

Joint employer relationship may also be found where employer reserved right to make
key employment decisions in contract (hire, fire, set wages), but didn’t actually exercise
those rights

JOINT EMPLOYER STATUS
•

In Hy-Brand Industrial Contractors, the Board
overturned BFI and held that joint employment exists
only when both entities must have actually exercised
joint control over essential employment terms
•

Merely reserving rights in labor supply
agreements likely not sufficient

•

“Limited and routine” supervision of a service
provider’s employees was insufficient to create
a joint employer relationship
E.g., “Supervisor’s instructions consist[ing]
primarily of telling employees what work to
perform, or where and when to perform it, but
not how to perform it” was not sufficient

•

JOINT EMPLOYER STATUS
•

•

•

•
•

In early 2018, the original charging parties in the Hy-Brand Industrial Contractors case
requested that the NLRB vacate its decision on the basis that Board member William J.
Emanuel should have recused himself because his former law firm represented an entity
involved in the Browning-Ferris case
The NLRB granted the request and vacated the Hy-Brand decision, explaining that “After careful
consideration … we have decided to grant the Charging Parties’ motion in part and to vacate
and set aside the Board’s December 14, 2017 Decision and Order”
In light of the decision, the Board further explained that, “Because we vacate the Board’s
earlier Decision and Order, the overruling of the Browning-Ferris decision is of no force or
effect”
At least for the time being, Browning-Ferris will continue to control the joint employer issue
The Board recently announced its decision to address this issue through rulemaking and have
sought public comments accordingly

HANDBOOK RULES
•

Boeing Industries (December 14, 2017) – the Board
overturned its 2004 Lutheran Heritage Village-Livonia
standard concerning employee handbook policies

•

Under Lutheran-Heritage, an employer’s faciallyneutral policy was illegal if, among other things,
employees could “reasonably construe” it as
prohibiting exercise of their rights under the NLRA

•

Beginning around 2011, Obama Board used this
standard to find many seemingly generic and
innocuous handbook provisions unlawful—policies
that were positive for employees

•

Now what? What changes should we make?

HANDBOOK RULES
• EXAMPLES OF PREVIOUSLY UNLAWFUL RULES
•

“[B]e respectful to the company, other employees, customers, partners, and competitors”

•

“Refrain from any action that would harm persons or property or cause damage to the
Company’s business or reputation”

•

“[I]t is important that employees practice caution and discretion when posting content [on
social media] that could affect [the Employer’s] business operation or reputation”

•

“Do not send ‘unwanted, offensive, or inappropriate’ e-mails”

•

“Never publish or disclose [the Employer’s] or another’s confidential or other proprietary
information. Never publish or report on conversations that are meant to be private or
internal to [the Employer]”

HANDBOOK RULES
•

In a 3-2 decision in Boeing, the Board replaced the "reasonably construe" standard

•

Case involved policy restricting the use of camera-enabled devices, such as cell phones, on
company property. Workers had to have a valid business need and an approved camera permit
to bring recording devices to work

•

Boeing's policy didn't explicitly restrict employees from discussing the terms and conditions of
their employment or engaging in other activities protected by the NLRA

•

However, under the "reasonable construe" standard, a judge found that Boeing's rule violated
the act. "The judge gave no weight to Boeing's security needs for the rule"

HANDBOOK RULES
•

The board said there are fundamental problems with the "reasonably construe" standard

•

It "entails a single-minded consideration of NLRA-protected rights, without taking into account
any legitimate justifications associated with policies, rules and handbook provisions," the
decision stated

•

Board replaced “reasonably construed” standard with a new balancing test that will consider
•

The nature and extent of the potential impact on NLRA rights

•

The employer's legitimate justifications associated with the rule

HANDBOOK RULES
•

Board outlined three categories of employment policies, rules and handbook provisions:
Category 1 - lawful rules that either don't interfere with NLRA-protected rights or for which the possibly
adverse impact on protected rights is outweighed by the employer's justifications for the rule (as with
Boeing's no-camera rule)
Category 2 - rules that should be scrutinized on a case-by-case basis as to whether they would interfere
with NLRA rights, and if so, whether there is a legitimate justification for the rules
Category 3 - unlawful rules that prohibit or limit NLRA-protected conduct and for which the adverse
impact on workers' rights is not outweighed by the employer's justifications for the rules. An example
would be a rule that prohibits employees from discussing their wages or benefits with each other

HANDBOOK RULES
• NEW RULES:
• Policies that focus on respectful and professional conduct in the
workplace – e.g., toward co-workers, customers, supervisors—
may now be lawful

•

Board expressly overruled cases holding “that it violates
the Act to maintain rules requiring employers to foster
‘harmonious interactions and relationships’ or to maintain
basic standards of civility in the workplace”
Blanket no camera rules may now be lawful, depending on circumstances

•

In Boeing, Board found that policy justified as an “integral component of Boeing’s security protocols,”
which were necessary to comply with government rules for performing classified work, protect highly
sensitive proprietary information, and “limit[] the risk of Boeing becoming a target of a terrorist
attack”
Other policies to be identified through case-law

•

•

OTHER NOTABLE ACTIONS
• Micro-Units
•

In Specialty Healthcare (2011), Board announced rule that allowed unions to define a
bargaining unit based on the extent of the union’s organizing

•

The union could name a unit of employees as small as possible with complete disregard of
other employees’ rights to vote for or against union organization. Union then began
organizing “micro-units” of employees, excluding groups of employees who did not want to
be represented by unions from voting in initial elections

•

In PCC Structurals, Board abandoned Specialty Healthcare and returned to traditional
standard, whereby the voting unit must consist of groups that share basic “community of
interest”

•

However, the Board last week permitted the holding of an election at Boeing’s facility in
North Charleston among approximately 150 of Boeing’s 3,700 employees? This despite the
fact that Boeing had won an election in the Broader unit a year ago!

•

What is the Board saying with the Boeing decision?

OTHER NOTABLE ACTIONS
•

Quickie Elections
•

In 2014, Board implemented “ambush” or “quickie” election rules -- significantly reduced
the time between the filing of an election petition and the date of the election, along with
numerous changes that worked to the disadvantage of employers

•

In December, Board announced it is seeking public input on those rules, asking whether
the rules should remain as written, be modified, or be rescinded. Over 7,000 comments
were received.

•

Request for information does not indicate the rule will be repealed or modified. Rather,
the NLRB simply is conducting “an objective and critical review of the effectiveness and
appropriateness” of its rules

OTHER NOTABLE ACTIONS
•

Unilateral changes during contract negotiations based on past practice:
•

E.I. dupont Nemours (2016), Obama Board held that employers must negotiate with unions
over changes to employment terms unless they were authorized in the expired contract,
regardless of what the established practice had been or the contract said

•

In Raytheon Network Centric Systems, Company exercised right to change healthcare plans
and costs, which it had reserved in prior contract. Board held that unilateral employer
actions consistent with past practices are lawful, even when the practice may have
developed while a prior CBA was in effect

•

Employers can now rely on management rights clause and past practices to implement
certain changes—e.g., planned wage increases, healthcare premium adjustments—during
successor contract negotiations

ISSUES/SUBJECTS THE NEW NLRB IS EXPECTED TO
CONSIDER
• Additional policy related issues that the Board is expected to address after the Republicans again gain
majority status:
•

Class and Collective Action Restrictions
•

The new Board is also expected to review the prior Board’s holdings that an employer violates
the NLRA if it implements and enforces an arbitration policy that requires employees to waive
their right to pursue class action and collective action litigation regarding employment related
disputes. As noted, these issues are pending before the Supreme Court in the D.R. Horton and
Murphy Oil cases.

• Employee Access to Employer Property and Employee Picketing Rights
•

The new Board may also reexamine the previous Board’s holding in the Walmart case and the Capital
Medical Center case, both which involve employee access rights to employer private property. In
both of these cases, the prior Board granted significant latitude to employees to engage in picketing
and other disruptive activity on employer premises.

ISSUES/SUBJECTS THE NEW NLRB IS EXPECTED TO
CONSIDER (CONT)
• With John Ring’s confirmation on April 11, it is very likely that we will see other key NLRB decisions
overturned.
• Misclassification of Employees
• The Board asked for amicus participation to be submitted on or before April 16th, 2018, on the
issue of whether an employer misclassified employees as independent contractors and thereby
precluded such employees from receiving the protections under Section 8(a)(1) of the National
Labor Relations Act. The case is Velox Express, Inc. (15-CA-184006).

• The Board also may consider this year addressing how its traditional Spruce Up successorship
doctrine is to be applied. This doctrine is applicable when an employer purchases in an asset
transaction. The required entity has workers represented by one or more unions. The issue in
these cases is often whether the purchasing employer has an opportunity to unilaterally establish
terms and conditions of employment for those employees on the purchased entity who are
represented by a union.

WHAT’S ON THE HORIZON WITH THE GENERAL
COUNSEL
•

•

December 1, 2017, Trump’s new NLRB General Counsel (Peter Robb) released a memo signaling his
intention to reexamine many highly controversial decisions issued by the Obama-era Board:
• The expanded scope of protected concerted activity
• Use of the employer’s e-mail system for organizing purposes
• More liberal deferral policy
• (Had also included joint employer status and handbook rules)
• Duty to bargain before imposing discretionary discipline where parties have not executed
initial collective bargaining agreement
Robb has demonstrated his true independence by setting out his plans to substantially restructure
the office of the General Counsel and chastising the Board for their overturning of the 2017 HyBrand decision

IMPORTANT ISSUES INVOLVING THE U.S. SUPREME
COURT
• Janus v. AFSCME
• The Supreme Court heard arguments on February 26th, 2018, on the issue
of whether public sector workers can be forced over their First
Amendment objections to pay dues or fees to a union as a condition of
employment. We expect a decision within the next several weeks. This
case has the potential to have significant financial and operational
consequences for the union movement generally, and for public sector
unions, specifically. For example, a recent survey by AFSCME of its 1.6
million members found that only 35% of their members would definitely
pay dues if not required to do so.

IMPORTANT ISSUES INVOLVING THE U.S. SUPREME
COURT AND FEDERAL CIRCUIT COURTS
• Murphy Oil and related cases. The Supreme Court held that an employer can
require an employee to forgo the filing of class and collective action cases in
arbitration proceedings. The lead NLRB case in this area is D.R. Horton
• Digital Realty Trust, Inc. v. Somers
• The U.S. Supreme Court unanimously held that an individual must take
allegations of corporate wrong-doing directly to the Securities and
Exchange Commission (SEC)—not just internally—in order to qualify for
expanded whistleblower protections under the Dodd-Frank Act
• The decision effectively mandates that whistleblowers report to the SEC
if they want to take full advantage of the anti-retaliation protections

IMPORTANT ISSUES INVOLVING THE U.S. SUPREME
COURT AND FEDERAL CIRCUIT COURTS
• Sexual orientation coverage under federal employment discrimination statutes
• The Court earlier this year declined to hear an appeal from the Eleventh Circuit
on whether sexual orientation is a protected status under Title VII of the Civil
Rights Act
• The Second Circuit ruled on February 26th, 2018, that discrimination based on
sexual orientation violates Title VII, siding with the estate of a deceased skydiving
instructor who was allegedly fired for telling a client he was gay. This issue,
however, will continue to be litigated in lower courts and may be back to the
Supreme Court in the near future

CLASS ACTION WAIVERS IN EMPLOYMENT
AGREEMENTS VALID AGAIN!
• Supreme Court issued its ruling on class action waivers in arbitration agreements –
finding them lawful
• These agreements require employees as condition of employment to bring
their claims in arbitration, not court, and to bring them individually, not
collectively
• In D.R. Horton, the NLRB held that NLRA bans class action waivers in
employment arbitration agreements
• Circuit courts were split on this issue. Sixth Circuit (which includes Ohio) has
sided with NLRB

DEPARTMENT OF LABOR
• UPDATE ON THE OVERTIME RULE:

• In 2016, the Department of Labor announced changes to FLSA regulations,
increasing the minimum salary threshold for exempt employees from $23,660 to
$47,476
• August 31, 2017, a Texas court ruled the changes invalid. The ruling was appealed.
However, the DOL asked the court to put the appeal on hold, buying the DOL time
to make updates
• The Trump administration is working on proposed regulations with a new
minimum salary threshold expected to be between $30,000-$35,000
• There is no clear indication whether there will be proposed changes to the exempt
classification tests as well
• The DOL has expressed an intent to issue a proposed rule in late 2018, which
would mean that any rule would not become effective until at least early 2019 due
to the required comment and review period

DEPARTMENT OF LABOR UPDATE
• DOL Reinstates Opinion Letters
• On January 5, 2018, the DOL reissued 17 previously withdrawn opinion letters
addressing a wide range of topics. In April 2018, the DOL issued additional opinion
letters
• The Obama administration withdrew these opinion letters “for further consideration”
in 2009, and stated that it would “provide a further response in the near future,” but it
never did
• The reinstated letters do not upend any existing laws, but they provide important
guidance and a possible safety net to employers facing similar situations

DEPARTMENT OF LABOR UPDATE
• DOL Reinstates Opinion Letters (Cont)
• FLSA2018-14 - Deductions from salary for illnesses –
• The DOL issued an opinion letter in 2009
clarifying the rule that exempt employees who
miss time for illness can have their wages
docked in full day increments, as long as the
deductions are made “in accordance with a bona
fide plan, policy or practice of providing
compensation for loss of salary occasioned by
such sickness or disability”
• The DOL withdrew the opinion letter later in
2009, indicating the issue was under further
review
• In January 2018, the DOL reissued the original
letter

DEPARTMENT OF LABOR UPDATE
• DOL Reinstates Opinion Letters (Cont)
• FLSA2018-9 – Non-discretionary bonuses
• Same as above, issued in 2009, withdrawn in 2009 and reissued in January 2018
• When calculating the portion of a year-end non-discretionary bonus that has to be
factored in to calculate an employee’s regular rate of pay, the employer does not
need to include expense reimbursements, pay for holidays and vacations, and
discretionary bonuses

DEPARTMENT OF LABOR UPDATE
• DOL Issues New Opinion Letters for the First Time in Years
• FLSA2018-19 – Deductions from wages for medically-necessary breaks less than 20
minutes
• If a non-exempt employee is medically required to take 15-minute rest breaks
throughout the day, can the employer count the break an unpaid time?
• Normally, breaks up to 20 minutes are deemed compensable time
• Medically required breaks of short duration are for the benefit of the employee, not
the employer, so they generally do not have to be considered paid time, except to
the extent other employees are paid for breaks of similar duration to smoke or
engage in other activities

DEPARTMENT OF LABOR UPDATE
• DOL Issues New Opinion Letters for the First Time in Years (cont.)
• FLSA2018-18 – Travel time
• Restates the basic principles regarding travel time to and from work and during the
work day between job sites for non-exempt employees
• No significant change to DOL position, but provides additional protection for
employers who based their travel time payment policies on traditional principles

EEOC UPDATE
•

EEOC FY 2017 Charge Data
•

•

84,254 charges filed with the EEOC
• 41,097 of the charges included a retaliation claim (48%)
• 28,528 of all charges included a race claim (33%)
• 26,838 of all charges included a disability claim (32%)
$38,000,000 in monetary benefits paid by employers

EEOC UPDATE
•

EEOC Leadership
•

Victoria Lipnic – Interim Chair at the EEOC (term ends July 2020)
• EEOC Commissioner since 2010; prior experience with management-side law firm and
DOL
• Viewed generally as a pragmatist who will balance employee rights and business
realities
• Republican, but has worked closely with Democrats
• Actions so far have been consistent with EEOC’s history and strategic plan, and not
specifically favoring employers or employees

•

Sharon Fast Gustafson – Nominated as new EEOC General Counsel
• Odd choice for the Trump Administration. Since 1996 she has primarily represented
employees against employers, including UPS case regarding light duty for pregnant
employees

•

Janet Dhillon/Daniel Gade - Nominated as EEOC Chair and Commissioner
• Nominations have been stalled in the Senate since October 2017. Approval is expected

EEOC UPDATE
•

EEOC Litigation Priorities
•

Transgender status as a protected classification
• EEOC continues to pursue litigation in support of transgender status as a protected
classification in multiple federal courts
•
•
•

•

EEOC recently prevailed in the U.S. Court of Appeals for the Sixth Circuit (March 2018)
Stephens v. RG & GR Harris Funeral Home – Michigan funeral director discharged after
disclosing transgender status was protected under Title VII
Case also involved a rejection of the religious belief defense, finding that employing
the transgender individual did not improperly interfere with the employer’s religious
liberty
The issue may be headed to the Supreme Court, but no case is pending there yet

EEOC UPDATE
•

Potential EEOC claims under novel theories
•

The “Pence rule” as a discriminatory practice
• The practice of avoiding solo encounters
with employees based on their gender has
been advanced by some as a faith-based
measure to avoid harassment claims
• The practice may limit opportunities based
on gender and may therefore amount to an
illegal employment practice
• Certain ideas, however, well intentioned,
need to be evaluated before being adopted

EEOC UPDATE
• Revised EEO-1 Form Scrapped (for the time being)
•

The revised EEO-1 form was supposed to have gone into effect March 31, 2018

•

The revised form would have required employers with 100 or more employees to report W-2 wage
information and total hours worked for all employees by race, ethnicity and sex within 12
proposed pay bands

•

The form was essentially a road map for class actions against employers for unequal pay

•

The EEOC, under Acting Chair Lipnic, decided to stay the effective date of the revised EEO-1 form
in order to review the appropriateness of the revisions under the Paperwork Reduction Act (PRA)

•

There is no target date for a completion of the review or a final decision as to whether the revised
EEO-1 form will ever be adopted

•

Several civil rights groups have filed federal lawsuits over the blocking of the new form

EEOC UPDATE
EEOC Enforcement Agenda

•

Renewed Focus on Anti-Harassment Efforts
• #MeToo movement has drawn significant attention to workplace harassment issues
• According to a March 2018 EEOC statement, however, there has not been an increase
in the number of charges/complaints filed alleging harassment
EEOC Select Task Force on Harassment established
•

•

•

Significant resources will be devoted to enforcing laws against harassment and punishing
employers who fail to prevent and correct harassment

•

Employers are expected to go beyond standard policies and instill an appropriate
harassment-free workplace culture

•

EEOC now offers training programs for employees and supervisors

EEOC UPDATE
• New EEOC Strategic Plan (SEP) Released in February 2018
•

Designed to set a course for the EEOC from 2018 to 2022

•

Identified as a framework for the EEOC to achieve its mission through three strategic
objectives

• EEOC Strategic Objective 1 (Punish employers and compensate victims)
•

Combat and prevent employment discrimination through the strategic application of EEOC’s law
enforcement authority
•

Stop discriminatory employment practices

•

Give victims of discrimination meaningful relief

•

Ensure that the EEOC exercises its authority is exercised fairly, efficiently and based on the
circumstances of each charge or complaint

EEOC UPDATE
• EEOC Strategic Objective 2 (Educate employers and employees)
•

Prevent employment discrimination and promoting inclusive workplaces through education and
outreach to deter employment discrimination before it occurs
•

Have members of the public understand the employment discrimination laws

•

Have members of the public know their rights and responsibilities under these laws

•

Educate employers, unions and employment agencies to prevent discrimination, effectively
address EEO issues and support more inclusive workplaces

EEOC UPDATE
• EEOC Strategic Objective 3 (Improve the EEOC’s
internal operations)
•

Improve management functions inside the EEOC,
with a focus on information technology,
infrastructure enhancement, and accountable
financial stewardship
•

Have staff exemplify a culture of excellence,
respect and accountability

•

Allocate EEOC resources in a way that aligns
with priorities to strengthen outreach,
education, enforcement and service to the
public
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College Completion Rates
Ohio public colleges (4-year)

Ohio private colleges (4-year)

Ohio public colleges (2-year)

The Chronicle of Higher Education

Goal for Each Child
Annually increase the percentage of Ohio’s
high school graduates who, within one year
of graduation, are:
• Enrolled and succeeding in a post-high school learning
experience, including an adult career-technical education
program, an apprenticeship and/or a two-year or four-year
college program (15 semester hours);
• Serving in a military branch;
• Earning a living wage; or
• Engaged in a meaningful, self-sustaining vocation.

From Ohio’s Strategic Plan for Education

SuccessBound

“Getting kids excited about job opportunities can begin to
capture their imagination. By connecting employers with
qualified workers, we’re changing the lives of our students
and strengthening Ohio’s economy.” – Gov. Kasich
Learn more about SuccessBound: http://successbound.ohio.gov

1

Traditional School
Partnerships

Business Advisory Councils
Business advisory councils include regional
business leaders who are familiar with business
and industry needs. Members partner with
district leaders to plan and carry out the council’s
work.
Roles of a Business Advisory Council
1. Advise on changes in economy and job market
2. Advocate for employment skills
3. Support local school districts

What Does Support Mean?
Teacher
Externships

Job
Shadowing

Career
Awareness
Fair

Mentoring
or Tutoring

Career
Counseling or
Exploration

Career
Connections
Learning
Strategies

WorkBased
Learning

9-12

Workplace
Visits
6-8

Career
Speakers
K-5

Contacting a District
• Start with District Office - Superintendent

Interactive Map Located at:
https://www.google.com/maps/d/viewer?mid=11LGrRPGO9PpZSRYKuRmNetsALrLltUqF&ll=40.12511959800487%2C84.84210510703122&z=8

OhioMeansJobs-Readiness Seal

http://education.ohio.gov/Topics/New-Skills-forYouth/SuccessBound/OhioMeansJobs-Readiness-Seal

Adecco

Adecco Testimonial
Adecco is already partnering with schools in
Ohio! Read the testimonial here.
Learn more about Adecco’s pledge to help
place 10,000 students in work-based
learning opportunities by 2020 here.
For specific questions, please contact:
Barrett Bridgewater
859.771.9995
Barrett.Bridgewater@adeccona.com

2

Career Technical
Education

Apprenticeships & Internships
• Students in approved Career Technical programs
are exempted by Ohio Law to participate in these
programs.
• If interested in becoming an approved preapprenticeship or apprenticeship program, please
contact Linda O’Connor at 614.644.6095 or
linda.oconnor@education.ohio.gov

• Resources are located here.

3

Ohio Department of
Jobs and Family
Services

http://jfs.ohio.gov/owd/WIOA/map.stm

Think big, start
small, scale fast

Contact Information
James Turner
614.728.2749
james.turner@education.ohio.gov

education.ohio.gov

Join the Conversation
OHEducation
OHEducation
@OHEducation
@OHEducationSupt
OhioEdDept

education.ohio.gov/Text
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Career Technical
Education

Apprenticeships & Internships
• Students in approved Career Technical programs
are exempted by Ohio Law to participate in these
programs.
• If interested in becoming an approved preapprenticeship or apprenticeship program, please
contact Linda O’Connor at 614.644.6095 or
linda.oconnor@education.ohio.gov

• Resources are located here.
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Ohio Department of
Jobs and Family
Services

http://jfs.ohio.gov/owd/WIOA/map.stm

Think big, start
small, scale fast

Contact Information
James Turner
614.728.2749
james.turner@education.ohio.gov

education.ohio.gov

Join the Conversation
OHEducation
OHEducation
@OHEducation
@OHEducationSupt
OhioEdDept

education.ohio.gov/Text

INTRODUCTION
 Consulting & Training

WORK IT OUT:

MANAGING CURRENT WORKPLACE RISKS
ASSOCIATED WITH SUBSTANCE ABUSE

 Risks related to S.A.
 Operations + Legal

Ohio Cast Metals Association
June 8, 2018

 Legal: Littler Mendelson
 Partnership Projects
2

DISCLAIMER

PAST MONTH ILLICIT DRUG USE

 Content is meant for informational purposes only
and not for the purpose of providing legal advice.
 Should not be used as a substitute for consultation
with a legal professional or other competent
advisor.
 Contact a licensed attorney to obtain advice with
respect to any legal issue discussed in this
presentation or regarding a situation specific to
your business.

70% OF SUBSTANCE ABUSERS
ARE EMPLOYED

The percentage of American workers
testing positive for illicit drugs has
increased for the 5th CONSECUTIVE
YEAR in the U.S. workforce.
2013
2014
2015
2016
2017

4.3%
9.3%
2.6%
4.0%
4.2%
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WHEN are they testing positive?
R.S.

2011

2014

2015

2016

2017

26.8%

27.7

31.9

32.9

33

WHAT ARE THEY TESTING + FOR?
2002

2013

2015

2016

Marijuana

57.7%

44.0

45.19

45.53

2017
47.35

Amphetamines

6.7 %

20.4

21.34

22.33

22.44
7.16

Follow-up

6.6%

7.1

8.6

8.9

7.8

Opiates

5.3%

9.8

9.8

8.74

P.A.

5.3%

6.5

6.9

7.4

7.7

Benzodiazepines

5.0%

9.3

8.21

7.84

7.1

13.9%

4.6

4.85

5.24

5.45

Barbiturates

2.9%

Return-toDuty

5.2%

6.4

6.3

6.3

6.4

Cocaine

Random

5.2%

5.7

5.5

5.5

5.6

Oxycodone

P.E.

3.5%

4.0

4.2

4.4

4.6

6-AM (HEROIN)

Methadone

MARIJUANA – RATES OF INCREASE
2016 - 2017
2015 - 2016

2.83

2.61

2.96

2.57

2.61

2.14

2.2

2.12

2.05

1.97

.11

.16

.15

.12

OTHER CULPRITS

4%

 COCAINE - Increased 5th consecutive year
• 2015 – 2016
• 2016 – 2017

4%
14.3%

12%
7%

• METH

• 2016 – 2017
9 – 25%
• REGIONAL TRENDS!

2013 - 2014
2012 - 2013

1.2%

3.1
2.8

5%

2013 - 2017 - 167 % increase

PRESCRIPTION
OPIATES/OPIOIDS
 OVERALL: Opiates - decreased 17%
 Oxycodone – decreased
 28% - 2012 – 2016
 12% - 2016 - 2017
 Hydrocodone – decreased
 3rd year
 22% - 2016 - 2017
 Heroin – decreased
 11% - 2016 – 2017
14
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Experiencing financial
losses

CONSIDERATIONS

Tempted to drop
standards

Keep on keepin’ on
Re-evaluate corrective action
Align with effective provider
Align with each other

Stuck: termination vs.
2nd chance?
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UP IN STATES WITH NEW RECREATIONAL
LEGALIZATION STATUTES

“We’re in the midst of trying
to change our relationship
with our culture’s most
widely used illicit drug.”

Nevada

43%

Massachusetts

14%

California

11%

- Allison Sharer

24

DEVIL’S IN THE DETAILS!
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WHAT WE DO KNOW
1. Permits a patient, on the recommendation of a physician, to
use marijuana to treat one of 21 “qualifying” medical
conditions
2. No smokeable
3. Can vapor the drug
4. Edibles NOT attractive to children are permitted
5. No home grown
6. Maximum amounts of THC are identified
7. Nothing within 500 feet of a school, church, public library,
playground or park
SOURCE: OHIO HB 523
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WHAT WE KNOW:
EMPLOYERS

WHAT WE KNOW:
EMPLOYERS

 Nothing in the bill requires employer to accommodate
use, possession or distribution of MM
 Nothing in the bill prohibits an employer from taking any
adverse employment action … because of person’s use,
possession or distribution of MM
 Nothing in the bill permits a person to sue an employer
for taking an adverse employment action related to
medical marijuana.(But check with your legal counsel!)

 Nothing in the bill prohibits an employer from
establishing and enforcing a drug testing policy, drugfree workplace policy, or zero-tolerance drug policy
 Nothing in the bill interferes with federal restrictions on
employment (e.g., DOT)
 BWC

SOURCE: OHIO HB 523

SOURCE: OHIO HB 523

WHAT’S MISSING?
 Dosage & administration

THERE’S NO SUCH THING AS A RX FOR
MARIJUANA.

 Drug interactions
 Storage directives
 Adverse reactions
 Warnings

EVEN IF IT’S RECOMMENDED …

MARIJUANA IS NOT HARMLESS.

•
•
•
•
•
•
•
•

Hand/eye coordination
Other vision issues like depth perception
Cognitive judgment – time & space
Divided attention
Reaction time
Ability to perform complex tasks
Tracking
Balance & coordination

4

MARIJUANA IMPAIRMENT
How will I know?
 Cognitive vs. motor

Currently there is no objective
standardized measurement for marijuana
impairment.

 THC accumulates
 Impairments linger even after the buzz is gone
 Need more research!!

THINGS TO VERIFY …

In every state, the responsibility for
verifying the validity of a
“recommendation” falls on the
employer.

 Is the card legit?
 It is being used according to doctor’s recommendation?
 When is the employee going to use?
 Is he/she safe to work or do I need to adjust job duties?
 If so, for how long?
 Is there anything else they can use?

AT BEST … AWKWARD.

BOTTOM LINE:

Employers are not required, but are
not prohibited from accommodating
lawful marijuana use.*
Two chances to attend:
Thursday, June 21, 2018, 9 – 10:30 a.m.
Thursday, August 23, 2018, 9 – 10:30 a.m.
* Unless prohibited by an authority
44

http://bit.ly/MedMarijuanaWebinar
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CONSIDERATIONS
Clear Rule in DFWP Policy
Train Supervisors - Procedures
Educate Employees – Law, Policy

www.MedicalMarijuana.Ohio.gov

Drug Test

GOOD NEWS:
(especially with Rx pain meds)

^
Progress HAS been made!

• 4900% increase in OARRS queries!
• 28.4% decrease in opioid doses dispensed
• 88% decrease in doctor shopping

50

“The depth of our large-scale analysis
supports the possibility that efforts by
policymakers, employers, and the medical
community to decrease the availability of
opioid prescriptions and curtail the opioid
crisis is working to reduce their use …”
-Kim Samana, Quest Diagnostics
52
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BAD NEWS:

OVERDOSE DEATHS ARE OUT OF
CONTROL!
(especially related to illicit drugs)

OVERDOSE DEATHS^

 Nationally: Up 14.4%
 Leading cause of accidental death

 Ohio

ARE OUT OF CONTROL!

 2016 – 2017 - up 39% (3rd largest increase among states)

 14 people a day
 80% history of Rx use – including opioids

54

OPIOID OD DEATHS:
EMPLOYMENT AGE

2016

25 – 34

35-44

44-54

55+

1073

915

750

555

$$ IMPLICATIONS

“One way of looking at the
estimates for opioid abuse and
dependency is that it could
account for 1/3 to more than ½ of
the decline in workplace
participation since 2007.”

CHALLENGES

 Rx opioid spending for employers – down

Detection

 Spending for treatment – increased sharply

Safety
Protections

Overall: the cost of the nation’s opioid crisis
has exceeded $1 trillion

Testing

59
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EXPANDED OPIATE TESTING

1. AMPHETAMINES
2. COCAINE
3. CANNABINOIDS
4. PCP
5. OPIATES

6. BARBITURATES
7. METHADONE
8. BENZODIAZEPINES
9. PROPOXYPHENE*
10. METHAQUALONE*

11. HYDROCODONE
12. HYDROMORPHONE
13. OXYCODONE
14. OXYMORPHONE
15. FENTANYL

NEARLY ½ OF BUSINESSES
DON’T KNOW
WHAT THEY’RE TESTING FOR
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THE WORKPLACE IS A POWERFUL PLACE TO
PREVENT & RESPOND TO THE OPIATE
EPIDEMIC!
CONSIDER: 4 of 5 new heroin users started out misusing
prescription painkillers!
(Let’s EDUCATE employees when they have an accident & are prescribed meds.)

CONSIDERATIONS
PREVENT & ID Rx ABUSE

CONSIDER: Kids of parents who talk to them about
drugs are up to 50% less likely to use.
(Let’s meet parents where they are [at work] and give them tools to talk!)

Rx Rule in Policy
Train Supervisors - Procedures
Educate Employees – Policy Expectations &
Safe & Responsible Use of Rx
Drug Test – EXPANDED OPIATES

DRUG-FREE WORKPLACE
BEST PRACTICE
1.

Policy & Operations

2.

Employee Education

3.

Supervisor Training

4.

Testing

5.

Assistance for Employees

1 IN 3 BUSINESSES DON'T
ADMINISTER
ANY COMPONENT
OF A BEST-PRACTICE
DFWP PROGRAM

67
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MONTHLY E-BLAST

www.WorkingPartners.com

www.OhioChamber.com/Opioid-Toolkit

www.GenerationRxWorkplace.com

CONTACT INFORMATION

614.337.8200
mail@WorkingPartners.com
www.WorkingPartners.com
72
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