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Steve Fitch, OCMA President
Kevin Schmidt, OCMA Executive Director

OCMA General Membership Meeting
July 12th, 2017

Renaissance Hotel
50 North Third Street
Columbus, Ohio 43215
AGENDA
•

10:00AM – 11:30AM

OCMA Board Meeting

•

12:00PM – 1:00PM

Lunch
Keynote Speaker –
Attorney General Mike DeWine

•

1:00PM – 2:00 PM

Energy Panel
Todd Snitchler – Alliance for Energy
Choice – Discussion of legislation pending
at Ohio’s statehouse.
Matt Brakey – Brakey Energy – Discussion of
energy updates before PUCO.
Gary Swanson – EMS Energy – Discussion of
utility energy program updates.

•

2:00PM – 2:30PM

Labor Update
Ryan Smith, Frantz Ward LLP

•

2:30PM – 3:00PM

Cybersecurity and Ransomeware
Josh Harrison, Improving

•

3:00PM – 3:15PM

Environmental Update
Ryan Burke

The Ohio Cast Metals Association
88 East Broad Street, Suite 1770
Columbus, Ohio 43215
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Attorney General Mike DeWine
As Attorney General, Mike DeWine’s priority is protecting Ohio’s families.
To better protect our kids, Attorney General DeWine created a special Crimes Against Children Unit
to help identify, arrest, and convict sexual predators. He has also increased training for law
enforcement and educators to help improve school safety, as well as human trafficking, child abuse,
missing children, bullying and the needs of foster youth.

Attorney General DeWine is working to rebuild Ohio’s neighborhoods, investing $75 million from the
national mortgage settlement to help demolish abandoned and blighted properties. He has also
made commitments to support anti-gun violence programs and community groups that are working
to repair our hardest-hit communities.

On his first day in office, Attorney General DeWine joined in the federal lawsuit challenging the
constitutionality of Obamacare. In addition he is working hard to make sure his office provides
cutting-edge criminal investigation and law enforcement training services, is rooting out public
corruption, and helping to create a legal climate in Ohio that encourages businesses to invest in the
state and create jobs.

DeWine has also devoted resources to fighting Ohio’s prescription drug abuse and heroin problems,
increased the number of criminal prosecutions in consumer fraud cases, and dramatically decreased
the turn-around time for testing of DNA evidence. He has dedicated resources to testing all of
Ohio’s old sexual assault kits, which is leading to the convictions of sexual predators.

Attorney General DeWine has a long and distinguished career in public service focusing on
protecting Ohio children and families. DeWine served as Greene County Prosecuting Attorney, in
the Ohio State Senate, in the United States House of Representatives, as Ohio Lieutenant Governor
and in the United States Senate.

Mike DeWine grew up in Yellow Springs, Ohio and married his high school sweetheart, Frances
Struewing, while both were students at Miami University. The DeWines, who have resided in
Cedarville Township since Mike graduated from law school, are the parents of eight children and 22
grandchildren.
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Todd Snitchler
Todd is a principal for Vorys Advisors LLC, a wholly owned affiliate of the law firm, Vorys, Sater,
Seymour and Pease LLP. He has significant experience on issues related to energy policy and he
served for three years as the chairman of the Public Utilities Commission of Ohio (PUCO). Prior to
taking on the role of PUCO chairman, Todd was a state representative in Ohio’s 50th District.
Todd counsels clients from the energy industry, including competitive suppliers, electric and gas
utilities, merchant generators, ancillary, and energy services companies on energy policy and
strategy, government affairs and regulatory matters.
Career Highlights Include:

•

Elected to two terms in the Ohio House as State Representative for the 50th District

•

Led PUCO, an approximately 320 person organization responsible for gas, electric, water,
transportation and land line telecommunications regulation, and managing the
commission's $77 million biennial budget

•

Served as the chair of the Ohio Power Siting Board

•

Testified before the United States Senate Committee on Energy and Natural Resources on
cyber security and the energy grid

•

Testified before the Federal Energy Regulatory Commission on gas-electric coordination
issues and bulk power systems

•

Served as the lead regulator for USAID/DOE program with the Kingdom of Saudi Arabia and
the USAID/DOE program with Bosnia & Herzegovina

•

Served as a representative on the North American Electric Reliability Corp - Member
Representatives Committee, where he represented the interests of state energy regulators

•

Assists midstream natural gas entities on infrastructure development and construction issues

•

Served as ranking member of the Ohio House Alternative Energy Committee and Ohio House
Public Utilities Committee, served as chairman of the committee

•

Served on the Sunset Review Commission in the 2009-2010 legislative session

While serving chair of PUCO, Todd was a member of the board of directors of the National
Association Regulatory Utility Commissioners (NARUC). He also served as a co-vice chair of the
NARUC’s committee on gas and on the committee for international relations. Todd served as the
second vice president of the Mid-Atlantic Conference Regulatory Utilities Commissioners. He was a
member of the Ohio State Bar Association.
Todd has published on numerous topics including environmental regulations and cyber issues;
electricity deregulation difficulties; and the role of the federal Environmental Protection Agency.
Todd received his J.D. from the University of Akron School of Law and his B.A. from Grove City
College.
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Smith, Ryan T. | Frantz Ward LLP
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News & Blog

Careers

Search
FIRM

PRACTICES

PROFESSIONALS

RYAN T. SMITH
ASSOCIATE

(216) 515-1641

rsmith@frantzward.com

vCard

LinkedIn

OVERVIEW
Ryan focuses his practice on employment litigation and labor relations. He represents management in
state and federal courts and before administrative agencies in a wide range of matters, including
employment discrimination, retaliation, and harassment, wage and hour disputes, including class and
collective actions, and breaches of non-competition and other types of employment agreements. Ryan
also represents employers in traditional labor matters, at arbitrations and before the National Labor
Relations Board.
When not representing employers in active disputes, Ryan counsels them on key employment
decisions such as wage and hour compliance, leave administration, and terminations, and on various
aspects of the collective bargaining relationship. He also drafts employment agreements and policy
manuals.

PRACTICES
Labor & Employment

https://www.frantzward.com/professionals/smith-ryan-t

1/3
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Josh Harrison is Vice President for Improving, where he is responsible for business
development, talent acquisition, and building teams that create innovative software. He
speaks regularly on emerging technology and its effect on business. Additionally, Josh
has a passion for the nonprofit world. He serves on the board of local nonprofits
including Gladden Community House and Unverferth House, and is interested in ways
nonprofits can leverage technology and entrepreneurship to solve social problems.
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Ohio’s Electricity Market
Looking forward to
21st Century Energy Policy
July2017

Alliance for Energy Choice Mission
v Not-for-profit organization that promotes a level playing
field for competition in electricity markets and between
suppliers
v Advocates for market solutions that will ensure adequate
and fairly priced supply of electric power to Ohio’s
residents and businesses
v Supports a level playing field for energy companies that
does not favor one supplier over another

Market Participant Summary
v Non-utility market participants (power producers, suppliers, brokers) provide
energy supply to millions of customers in Ohio and today more customers
receive power supply from competitive suppliers than from incumbent utilities.
v Dynegy is now the largest owner of generation assets in Ohio. Kindle JV, which
acquired the AEP assets, is the second largest.
v Since 2011, Ohio’s competitive landscape has changed dramatically with dozens
of new suppliers entering Ohio market, independent power producers buying
and operating1000s of MW of generation assets.
v Merchant generators and developers are developing more than 10,000 MW total
new generation and 4,000 MW are already under construction in Ohio.
v Competitive market participants have spent or invested more than $5 billion in
new generation alone in Ohio since 2011.

1
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Ohio Has a Choice
Regulated Utility Model

+

Financial returns virtually
assured

+

Familiar

—
—
—
—

Inefficient
Expensive for consumers

Ohio’s Flawed Model

— Divergent interests
between utilities,
providers and
customers, lead to
conflicted market
design

— Volatility without
efficiency

Less innovative

— Competitive generators

Ratepayers bear risk

unable to receive
adequate compensation

Competitive Market Model

+

Drives efficiency by
rewarding the most
economic suppliers

+

Lower prices and provides
additional choices for
consumers

+
+

Drives innovation
Private investors bear risk

— Less familiar

Re-design

Re-regulate

Finish restructuring

Costly, difficult to do
Ohio Can Get It Right!

Ohio needs to finish what it started.

How do we know competition is working?
v

Ohio State and Cleveland State Study completed in Nov 2016 – Electricity
Customer Choice in Ohio: How Competition has Outperformed
Traditional Monopoly Regulation.
Key Items from the Report:

v
v

Since 2011, Ohio customers have saved $15B, averaging $3B annually.

v

Projected savings for the next 5 years show similar projections of $3B annual
savings.

v

Restructured states in the Midwest (OH, PA, IL) have outperformed regulated
states (WI, IN, MI) in terms of constraining energy costs for consumers.

v

Wholesale and retail power prices have fallen while utility imposed riders on the
regulated portion of the bill has mitigated lower power prices.

v

De-regulation has been responsible for the relatively low cost of electricity in
Ohio, making the argument to continue under this model more compelling.

v

The study can be found at:
https://marketing.nopecinfo.org/acton/attachment/18528/f-014f/1/-/-/-//Customer%20Choice%20White%20Paper.pdf

Bottom Line Impact on Ohio
Major policy energy reversals will have a devastating
effect on Ohio:
v Significantly damage the legislatively established competitive
energy market that is delivering investment and reliability.
v Harm Ohio’s ability to grow existing and attract new businesses.
v Result in electric rate increases for ALL customers in every rate
class.
v Drive billions of dollars of new investments out of the state.
v Make Ohio’s energy dependent economy less competitive
compared to neighboring states.
v “Solve” a perceived reliability problem that doesn’t exist.

2
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What can be done to get Ohio on track?
v

Policymakers should make decisions to incentivize long-term value to all
parties - Ohio ratepayers, IPPs and suppliers, and utilities.

v

There are other options than re-regulation that will lower costs to
customers:
v

Complete separation of regulated (wires) from unregulated (generation/marketing)
businesses.

v

Revise the PUCO settlement process to ensure fair outcomes for all ratepayers.

v

Incent new pipeline construction to ease utilization of Ohio’s gas at new generating
units.

v

Require open sharing of customer information between regulated utility and
suppliers for ease of switching, innovative product deployment, and greater
transparency.

v

Modernize the electric grid to allow for deployment of innovative technologies and
services to customers.

Current Legislative Actions
House Bill 114 – Renewable Energy Standards
- This General Assembly’s version of the vetoed bill from last General
Assembly passed the House and is currently receiving hearings in the Senate
Energy & Natural Resources Committee.

House Bill 178/Senate Bill 128 – Zero Emission Nuclear Credits proposal
- Would allow FirstEnergy to recover approximately $300 million annually from its
ratepayers to subsidize two Ohio nuclear plants. Stopped in House and Senate
Public Utilities Committees.

House Bill 239/Senate Bill 155 – Ohio Valley Electric Cooperative cost
recovery proposal
- Would allow Ohio utilities to recover costs to operate two 1950’s era coal
plants that are not competitive in today’s market. One plant located in Ohio
and the other in Indiana. Stalled in the House and Senate Public Utilities
Committees.

Current Legislative Actions
House Bill 247:
This Bill has three Main Goals:
1. Eliminate the Electric Security Plan statute
2. Correct Keco decision concerning refunds of improper utility charges
3. Finish corporate separation between competitive and monopoly
services.
PUCO Power Forward Proceedings
PowerForward is the PUCO’s review of the latest in
technological and regulatory innovation that could serve to
enhance the consumer electricity experience. Through this series,
we intend to chart a clear path forward for future grid
modernization projects, innovative regulations and forwardthinking policies.

3
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In Summary
v Re-regulation should be off the table as an option for
Ohio.
v Corrections to Ohio’s utility law are needed and will
require customer support to advance them.
v Competition is here, it works, and Ohioans benefit.
v The construction of new, clean, efficient power generation
is happening in Ohio and should continue to be
encouraged.
v Unnecessarily high electricity costs damage Ohio’s ability
to compete for economic development dollars.

4
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July 2017 OCMA Meeting
Status of Electric Utility Cases Pending
at the PUCO
Streamlined Opt-Out Opportunity

Ohio Cast Metals Association Meeting

FirstEnergy (FE)
Electric Security Plan IV (ESP IV)

2

ESP IV (14-1297-EL-SSO)
§ The Public Utilities Commission of Ohio (PUCO) issued Order
accepting ESP IV on March 31, 2016
§ Term: June 1, 2016 – May 31, 2024
§ Authorized FE to enter into a Power Purchase Agreement
(PPA) with its affiliate and create a PPA rider to recover
above-market costs associated with FE’s interest in the Ohio
Valley Electric Corporation (OVEC)
§ Upon rehearing, FE withdrew the PPA and replaced it with a
Distribution Modernization Rider (DMR)
§ FE began collecting DMR on January 1, 2017

§ Economic Load Response (ELR) program
§ Extended through term of ESP
§ Permits ELR customers to source generation from a retail supplier

§ Implementation of a transmission pilot program

1
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Transmission Pilot Program
§ Program permits customers to opt out of FE’s
Nonmarket-Based Services (NMB) rider
§ Customers would pay for transmission to retail supplier based on their
usage during FE’s 5 Coincident Peaks (CPs)
§ This sets a customer’s “transmission tag”

§ Available only to select group of customers, including
Brakey Energy clients, that were required to notify FE of
their eligibility prior to April 29, 2016 (can delay effective
date)
§ Eligible customers must notify FE prior to December 1
for an effective date of the following March 1

Ohio Cast Metals Association Meeting

American Electric Power (AEP)
Electric Security Plan III (ESP III)

5

ESP III Case (13-2385-EL-SSO)
§ PUCO issued Order accepting AEP’s ESP III on
February 25, 2015
§ Term: June 1, 2015 – May 31, 2018
§ AEP proposed to enter into a PPA with its affiliate, AEP
Generation Resources
§ To recover above-market costs associated with AEP’s interest in OVEC
§ PUCO approved rider, but only as a placeholder
§ PUCO required AEP to reapply for cost recovery authorization through a
separate PPA application

2
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PPA Case (14-1693-EL-RDR)
§ PUCO issued Order accepting PPA on March 31, 2016
§ The Federal Energy Regulatory Commission (FERC) issued
Order requiring AEP to submit the PPA to FERC for review on
April 27, 2016
§ In response to FERC action, AEP filed application for
rehearing of PPA Case- substantial modifications
§ PUCO issued Order on Rehearing accepting modifications on
November 3, 2016
§
§
§
§

Limited recovery to OVEC related charges only
PPA rider would be bypassable
Required AEP to file a modified ESP III application
AEP began collecting under PPA rider January 2017

Modified ESP III
§ Extend ESP III through May 2024
§ Case is pending at PUCO, HRG set for 8/8/17
§ Several new riders/tariffs introduced
§ Competitive Incentive rider- bypassable
§ To incite shopping, refunded to all customers through SSO Credit Rider

§ Generation Resources rider- nonbypassable, placeholder
§ To develop future capacity resources

§ Plug-In Electric tariff- placeholder
§ To support development of PEV charging stations

§ Submetering rider- placeholder
§ LED Lighting tariff
§ Automaker Credit

§ Extension and expansion of Interruptible (IRP) program
§ Implementation of transmission pilot program

IRP Program
§ Extension and expansion of Interruptible (IRP) program
§ Extended through term of ESP III
§ Expanded to include additional 250 MW of interruptible load
§ IRP credit increase from $8.12 to $9.00 per kW of curtailable
load, beginning 6/1/18
§ Permits IRP customers to competitively source electric
generation

3
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Transmission Pilot Program
§ AEP recovers transmission costs from customers via Basic
Transmission Cost (BTC) rider
§ BTC rider charges are based on customer’s monthly kWh usage
and monthly billed demand
§ Demand-based BTC charges for pilot program customers will be
based on customer’s usage during AEP’s 1CP

§ Available to interval metered GS-3 and GS-4 customers
§ Customers must notify AEP by December 1 of each year to
participate during the next calendar year
§ Participation one year does not commit a customer to
participate in following years
§ Pending PUCO approval, AEP has implemented an interim
pilot program for a select group of customers

Ohio Cast Metals Association Meeting

Dayton Power & Light (DP&L)
Electric Security Plan III (ESP III)

11

ESP III Case (16-0395-EL-SSO)
§ DP&L filed application at PUCO on 2/22/16
§ There have been two stipulations filed in this case
§ Latest is an Amended Stipulation filed on3/14/17
§ Staff supports, waiting PUCO decision

§ 6 year ESP term, commencing with PUCO approval
§ DP&L currently operating under ESP I
§ PUCO allowed DP&L to withdraw ESP II, following Supreme
Court decision reversing the Service Stability rider

§ Several new riders and changes to existing riders

4
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ESP III Case (continued)
§ Distribution Modernization Rider (DMR), nonbypassable
§ For years 1-3 of ESP, with option to extend additional 2 years
§ Collects $105 million per year
§ Used to pay interest obligations on existing debt, make
discretionary debt prepayments, position DP&L to make capital
expenditures to modernize and/or maintain transmission and
distribution infrastructure

§ Reconciliation Rider, bypassable
§ To recover costs associated with DP&L’s interest in OVEC

§ Implementation of transmission pilot program

Transmission Pilot Program
§ Program permits customers to opt-out of DP&L’s
Transmission Cost Recovery Rider, Nonbypassable
(TCRR-N)
§ Customers would pay for transmission to retail supplier based on their
usage during DP&L’s 1CP (transmission tag)

§ Participation is limited to first 50 accounts
§ Must notify DP&L within 30 days of PUCO approval (may delay effective
date, as long as you provide notice within the 30-day window)

§ Accounts must be:
§ Contracted for generation service from a retail supplier (no SSO); and
§ Served at primary voltage or higher

§ May return to TCRR-N, but once you do, you may not return
to the pilot program

Ohio Cast Metals Association Meeting

Duke Energy
Electric Security Plan IV (ESP IV)

15

5
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ESP IV Case (17-1263-EL-SSO)
§ Duke filed application at PUCO on June 1, 2017
§ Term: June 1, 2018 – May 31, 2024
§ Continues and extends Power Stability Rider (PSR)
§ To recover above-market costs associated with Duke’s
interest in OVEC
§ Initially approved as a placeholder rider in ESP III
§ Duke is currently seeking approval from PUCO to populate
the rider and extend through 2040 (PUCO case 17-872EL-SSO)

§ Modifies net metering rider to reduce the payment for
excess customer-generated electricity to energy-only
(with no compensation for capacity)

ESP IV Case (continued)
§ Proposes 4 new nonbypassable riders
§ Regulatory Mandates rider
§ To recover costs incurred in response to changes in law or
regulation

§ Incentive Ratemaking Mechanism
§ Permits Duke to adjust rates if its return on equity falls outside of a
defined band

§ PowerForward rider
§ Permits Duke to bill for new programs that are reflective of the
current intent of the PUCO’s PowerForward initiative and recover
the incremental costs that are not included in its Distribution Capital
Investment Rider

§ Electric Service Reliability rider
§ To recover costs associated with tree trimming and other vegetation
management

Ohio Cast Metals Association Meeting

Streamlined Opt Out

18

6
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Energy Efficiency
Streamlined Opt-Out
§ Senate Bill 310 includes a provision which permits eligible
customers to opt out of the utilities’ energy efficiency programs
§ Served at voltage over primary, or
§ Self-assess the kWh tax

§ Customers that opt out are not required to pay the riders used
to recover costs associated with mandated energy efficiency
benchmarks
§ AEP and Duke: Energy Efficiency and Peak Demand Recovery
(EEPDR) rider
§ FE: Demand Side Management and Energy Efficiency (DSE1 and
DSE2) riders
§ DP&L: Energy Efficiency Rider (EER)

§ As of January 1, 2017, customers of all Ohio investor-owned
utilities can opt out (written notice is required)
§ Customers are required to submit periodic reports of energy
efficiency projects completed and/or considered

7
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Ohio Cast Metals Association
July 12, 2017
Presented by: Gary A. Swanson, PE
Energy Management Solutions

How to Save 30% of Your Energy Cost
Help Members Find Ways to Reduce Energy Costs
Learn How to Possibly Reduce Energy Costs by 30-40%
EMS can be Your Energy Engineer
No Risk Approach
Have worked with many OCMA Members
More rebates than anyone else in Ohio over past 6 years
Audited 10,000 facilities
Professional Engineers
Office in Ohio
Over 200 Industrial sites in Ohio

How To Save
1. Supply Side Solutions
How to reduce unit cost of energy to plant
§ Procurement
§ Demand Response
§ Sales Tax
§ Rates and Tariffs
2. Demand Side Solutions
Reduce energy usage
Maximize rebates and Incentives

100% No Risk

1
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Customer Example
• Large Customer

9 MW
68,000,000 kWh/Yr.
$5,600,000 Per Year

• Savings

Self Direct Rebates - $558k
Other Rebates - $427k
Total Rebates - $985K
Demand Response
§ $338k/Yr.

Electric Procurement $1,050k/Yr.

• Total Savings - $2,373,000 (42% or annual electric cost)

Customer Example
• Small Customer
1.5 MW
$100,000 Per Year (Electricity)

• Savings
Self Direct Rebates - $10k
Other Rebates - $33k
Demand Response - $50,000 per Year
Electric Procurement - $24,000 per Year

• Total Savings - $117,000 (117% of annual electric
cost)

Cast Metals Member
• Three Small Plants

10 MW
80,000,000 kWh/Yr.
$5,600,000 Per Year

• Savings Identified

Self Direct Rebates

§ New Plant - $300,000
§ Drives - $75,000
§ Hoods for Furnaces - $200,000

Managing Contracts for reducing load/increasing load - $200,000
Demand Response - $275,000 per year
Electric Procurement - $800,000 per year

• Total Est. Savings - $1,850,000 (33% or annual electric
cost)

2
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Supply Side Solutions
Procurement
Can reduce today’s costs of electricity even if locked
into a contract.
§ Forward Market lower than today’s (5 years out)
§ Prices as low as $.032/kWh plus capacity charges
• Can lock into future prices or
• Blend and Extend
• Need to make sure comparing apples to apples and get
competitive quotes or existing supplier will get more margin.

Example: 15 MW load had price of $.048/kWh
§ This strategy saved them over $849,000 in present year.

Supply Side Solutions
• Rates and Tariffs
Opt Out of EE rider
Need to look if can save more with rebates than
opt out rider savings (99% can save more with
rebates)
Complete Free Opt Out Study
If Opt Out looks favorable, do all low hanging fruit
first to get rebates before opting out

• Other Options like Pilot Transmission Rider

Supply Side Solutions
• Demand Response (DR)
If your plant can control for an hour, DR could save
$50,000 per 1,000 kW controlled
100% Risk Free
Gain over 90% of available credits in market

• Example: If can control 10,000 kW for a one
hour test in September, could save over
$1,000,000 over the next three years.

3
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Demand Side Solutions
• Energy Conservation Ideas
Lighting Plug and Play LEDs
§ Less than ½ year payback and last 10 years.
§ Example:
• 500 400 Watt HID lamps – Save $103,000/Yr. (.2 Yr. Payback)
• 3,000 T8 Lamps – Save $25,930/Yr. (.25 Yr. Payback)

Variable Speed Drives – Pumps and Fans
§ Many times less than a year payback
§ Example:
• 100 HP Drive – Save $17,426/Yr. (.7 Yr. Payback)

Rebates and Incentives
Find Lost Hidden Treasures
AEP, DP&L, Duke
FE Started 1/1/17
Columbia Gas (Up to $35,000)

Past Three Years (1/1/14)
Potential Projects
§ Productivity Improvements
§ New Equipment
§ Maintenance Expenses

Everyone is Paying into the Program (Rider)
§ Most customers can save more than the rider cost

Rebates
• Understand the Programs to Maximize Rebates

AEP – Max of $25,000 per project (Custom $.07/kWh)
§ Need to use auction buckets to get larger rebate

First Energy (FE) just increased rebates from $.05 to
$.10/kWh
§ Limited time

CHP options available for rebates

§ One customer receiving $900,000 for 3 MW Turbine

Road Blocks
§
§
§
§

Simple payback under 1 year
Max rebate 50% of project cost
Simple payback over 10 years
All need to understand so you can combine projects or add costs if
needed to maximize rebate

4
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Rebate Examples
Energy Productivity
§ Decrease energy intensity
§ Resulted in $518,000 rebate

Drives Replacing Older Drives - $58,000
Nitrogen Rental Equipment - $78,000
Transformers - $128,000 Rebate
LED Lights

Questions
Contact: Gary A. Swanson, PE
gswanson@EMSenergy.com
(612) 819-7975
www.EMSenergy.com

5
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OCMA
HR COMMITTEE MEETING
July 12, 2017
Michael J. Frantz, Esq.
Ryan T. Smith, Esq.
Frantz Ward LLP
200 Public Square, Suite 3000
Cleveland, OH 44114
(216) 515-1660
mfrantz@frantzward.com
rsmith@frantzward.com

Section 1:

An Election for the Ages

2016 COUNTY-LEVEL PRESIDENTIAL
ELECTION RESULTS

1
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TWO COUNTRIES OF VOTERS

Section 2:

Congressional Review Act to “Undo”
Obama Regulations

CURRENT CONGRESS MAKE UP

2
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CHANGE IN HOUSE

CHANGE IN SENATE

CONGRESSIONAL REVIEW ACT
• Allows Congress to repeal certain regulations
under a fast-track process
– Only a simple majority – 51 votes
– No filibustering

• Within 60 days of session after the agency
transmits the rule to Congress
• Bars "substantially similar" regulations in the
future

3
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CONGRESSIONAL REVIEW ACT
(CONT.)
• Last used by President George W. Bush in 2001
• Congress passed several resolutions aimed at
killing Obama regulations
• Trump signed a majority of Congress’ regulations
into law

BLACKLISTING RULE BLOCKED
• March 27, 2017
• Blocked regulations
implementing Obama’s 2014
Fair Pay and Safe Workplaces
Executive Order
• Originally set to take effect
on October 25, 2016
• Bars
– Labor-violation reporting
requirement
– Arbitration restrictions
– Paycheck transparency
mandates

OSHA RECORDKEEPING RULE
BLOCKED

• April 3, 2017
• Blocked clarification of
employer’s continuing
obligation to make and
maintain accurate records of
each recordable injury and
illness
– Referred to as the “Volks”
rule
– Published on December
19, 2016

4

Page 26 of 57

7/11/17

Section 3:

Class Action Waivers and Justice
Gorsuch

SUPREME COURT MAKE UP

JUSTICE NEIL GORSUCH
•
•
•
•

Nominated by President Donald Trump
April 7, 2017: Confirmed by the Senate
Known for his classical constructionist approach
Restore the ideological balance that existed before
Justice Scalia’s passing
– 4 conservatives
– 4 liberals
– Justice Anthony Kennedy as swing vote – Recent
speculation as to whether Justice Kennedy will
retire)

• Likely the deciding vote in the class action waiver
case

5
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CLASS ACTION WAIVER CASES
• Arbitration agreements as part of employee
application
– Employers prefer class action waivers
– Prevent the possibility of timely and expensive
employment-related class actions
– Sixth Circuit joins other circuits calling such
agreements problematic

• Granted certiorari to several cases regarding class
action waivers
• Issue:
– Whether the NLRA prohibits class action waivers in
employee arbitration agreements or
– Whether class action waivers are protected under
the FAA

Section 4:

Department of Labor: Uncertainty

DEPARTMENT OF LABOR MAKE UP

6
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SECRETARY OF LABOR: ALEXANDER
ACOSTA
• President Trump’s nominee for Secretary of Labor
– Confirmed
• Will follow Trump’s guidance on any pending
Obama-era rules
• Department is struggling due to lack of timely
appointments

FLSA OVERTIME RULE:
BACKGROUND
• The FLSA governs:
– Federal minimum wage
– Overtime compensation
– Equal pay
– Child labor standards
– Record retention

FEDERAL COURT BLOCKS FLSA
OVERTIME RULE
• Final Rule scheduled to take
effect on December 1, 2016
• November 22:
– U.S. District Court in the
Eastern Division of Texas
issued a preliminary
injunction blocking
implementation

7
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FUTURE OF FLSA OVERTIME RULE
UNKNOWN

• DOL filed an expedited appeal with 5th Circuit during
Obama administration
– Will the DOL defend the rule?
– Acosta questioned DOL’s authority to set or raise the
salary test
– Acosta recently indicated the DOL intended to request
additional information and that $33,000 may be new
threshold!
• Possible outcomes:
– Leave the rule in place
– Replace salary threshold with a lower threshold
– Revert to original rule
• Texas branch of the AFL-CIO has moved to intervene
in the case to defend the rule

WHAT SHOULD EMPLOYERS DO?
• Ensure employees are properly classified as
exempt or non-exempt
• If you have already changed your compensation
structure:
– You can reverse the changes
– Warning: reversing the changes may be unpopular
amongst employees
• If you were waiting until December 1 to make
changes:
– You may wait until a final decision is made

PERSUADER RULE
• Employers and consultants who communicate with
workers regarding certain labor relation activities
• File a report disclosing the terms of their
arrangement
– Employers: LM-10 within 90 days of the end of the
year
– Outside organization: LM-20 within 30 days of the
making of the agreement
– Persuader: LM-21 form
• Reports all of its labor-related activities (even nonpersuader activity) for all employers

8
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PERSUADER RULE BLOCKED
• Set to take effect July 1, 2016
• June 27, 2016:
– Blocked by a preliminary
injunction from the
Northern District of Texas
• Attorneys and advisors who
provide unionization related
advice to employers will not
be required to report to the
DOL

WITHDRAWAL OF PERSUADER RULE
LAST WEEK
• The DOL indicated its intent to abandon the
Persuader Rule

Section 5:

National Labor Relations Board

9
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OBAMA’S NATIONAL LABOR
RELATIONS BOARD
• Faced intense criticism for going beyond statutory
power
• The most partisan board in history?
• Overturned precedent
• More favorable to labor interests than under any
previous Board
• New administration may shift in decision-making

BOARD MEMBERS
Lauren McFerran (D)
Term expiration
…December 16, 2019

Mark Gaston Pearce (D)
Term expiration…August
27, 2018
Phillip Miscimarra (R)
Chairman
Term expiration
…December 16, 2017
(Seat of Former
Member, Brian Hayes)

William J. Emanuel
Nominated by
President Trump –
Awaiting
confirmation for a 5
year term
Marvin Kaplan –
Nominated by
President Trump –
Awaiting
confirmation for a
5 year term

BOARD MEMBERS (CONT.)
• Phillip Miscimarra appointed as chairman of the
NLRB
• All actions by the NLRB require a majority of the
members
• Once confirmed, the 2 new Board members will be
able, along with their colleagues, to address a
number of pending cases and begin a roll back of
the Obama changes

10
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NLRB GENERAL COUNSEL
• Democrat Richard Griffin
• Term ends November 2017
• Continue to enforce law established
by Obama board

Section 6:

Likely Candidates For Change

BROWNING-FERRIS: JOINT
EMPLOYER
• Browning-Ferris Industries of California, Inc.,
– Held: A California waste management company
(Browning-Ferris) jointly employed its staffing
agency workers

• Created new NLRB test for deciding whether two
affiliated companies are joint employers
– Joint employers share:
• Bargaining responsibilities when workers organize
• Legal liability when they file suit

11
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BROWNING-FERRIS: JOINT
EMPLOYER (CONT.)
• Joint employer test prior to the decision:
– Business having “direct and immediate” control over
terms and conditions of employment

• Joint employer test after the decision:

– Standard includes “indirect control,” or even the
“ability to exert” such control

• Note DOL has indicated it is likely to return to preObama interpretation of joint employer

SPECIALTY HEALTHCARE: MICROUNITS
• Specialty Healthcare & Rehabilitation Center of
Mobile, 357 NLRB 934, 940 (2011)
• When filing an election petition with the NLRB, a
union must identify a bargaining unit that it seeks
to organize
• Created a new standard: Micro-Units
– “Clearly identifiable group of employees”
– Board will presume the unit is appropriate
• Board ignored historical approach of favoring allinclusive bargaining units

SPECIALTY HEALTHCARE: MICROUNITS (CONT.)
• Employers who oppose micro-units:
– Must prove that excluded workers share “an
overwhelming community of interest” with those
in the proposed unit

• Macy’s, Inc. (NLRB 2014)

– Held: A bargaining unit of one store’s cosmetic and
fragrance department sales employees, but
excluding all other sales employees, was an
appropriate bargaining unit
– Community of interest:
• Only employees who sell cosmetics and fragrances
• Rarely in contact with products sold in other
departments

12
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SPECIALTY HEALTHCARE: MICROUNITS (CONT.)
• Micro-units:
– Union organizing easier for employee
– Makes bargaining more complex for employers

• Employers dislike the decision
• Quick repeal may be on the Trump board’s agenda

BANNER HEALTH: EMPLOYER
INVESTIGATIONS
• Banner Health Systems, 362 NLRB No. 137 (June
26, 2015)
– Held: Employers’ practice of directing employees
to keep information related to internal
investigations confidential ran afoul of the NLRA
• Employers can require workers to keep
investigations confidential if it:
– Articulates a legitimate business
– Business need outweighs rights under the NLRA
• Appealed to D.C. Circuit:
– Not enough evidence that employer maintained a
categorical policy of asking employees not to
discuss human resources investigations

Section 7:

Equal Employment Opportunity
Commission

13
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EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION

THE EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION
• January 2017: Victoria Lipnic appointed as acting
chair of EEOC
• Historically, EEOC is less influenced by
administration changes

THE EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION: LGBTQ
INITIATIVES
• EEOC’s LGBTQ focus may be in jeopardy
– Less likely that a Trump EEOC will seek to expand
Title VII to include sexual orientation and gender
identity

• February 22, 2017:

– Withdrew Obama-era guidance regarding
transgender students

• January 2017:

– Trump announced that he intended to leave in
place Obama executive order protecting LGBTQ
employees of federal government contractors from
discrimination

14
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THE EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION: EEO-1
REPORTING
• Was slated to become effective March 2018
• Current regulation:
– Businesses with 100+ workers
– Submit EEO-1 reports with data on race, gender,
ethnicity and job category

• New regulation:

– Expands employee compensation information
employers must disclose
– Must include information about the number of
workers within 12 specified pay bands

THE EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION: EEO-1 REPORTING (CONT.)
• Employers have criticized the changes as:
– Too costly
– Overly burdensome
– Unlikely to aid in preventing pay inequality
• Likely on the chopping block of the Trump
administration

• For up-to-date Labor & Employment
information, visit our Navigator blog or
FrantzWard.com

15
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Cybersecurity: From Headlines to Inboxes
Josh Harrison

For May 2017

Overview
1.
2.
3.

Context of trends
Basic Understanding of Threats
Actionable Takeaways

2

3

Source: Verizon Data Breach Report 2017

1
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Pop Culture

4

Reality

5

Sophistication


6

88% of breaches fall into existing, unsophisticated
methods.

Source: Verizon Data Breach Investigation Report 2016

2
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Why Now?

Source: Verizon Data Breach Investigation Report 2016

7

Data Science

8

Data as an Asset
 30%

of US corporations earn revenue by selling data
companies have an estimated $8 trillion in data
 Example: Kroger generates 100 million in revenue selling
data to consumer product-makers
 US

9

Source: Wall Street Journal. The Big Mystery: What's Big Data Really Worth

3
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Data as an Asset
FASB and GAAP

10

2012: Case Study

11

2013: Data Breach

Incurred $291 million in expenses related to its data breach
affecting 70 million customers
12

Source: Target 2013 10-K SEC Report

4
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Crypto Currency

13

Current State

14

The How

15

Source: Verizon Data Breach Report 2017

5
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Password Attacks

16

Source: The Guardian, June 2016

Math of Passwords

17

Math of Passwords
Combinatorics

1


2


2


3


18

character lower case
26 possibilities

characters lower case
676 possibilities (26^2)

characters upper and lower case
2,704 possibilities (52^2)

characters upper and lower case
140,608 possibilities (52^3)

Source: Carbon Black

6
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Math of Passwords
Combinatorics

1.
2.
3.
4.
5.

password (3 minutes)
Password ( 15 hours)
P@ssword ( 70 days)
P@ssword1 (18 years)
P@ssword12 (1,700 years)

19

Password Strength Recommendations
 Length:

12-14 characters

 Variety

Uppercase
Lowercase
 Numbers
 Symbols



 Unique

per site

20

21

7

Page 44 of 57

7/11/17

Password Fatigue
 Average
 Average

person has 26 different accounts
person has 5 different passwords

22

Password Managers

23

Two Factor Authentication

24

8
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Phishing

25

Phishing

26

Browsing Habits

27

9
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Goal of Phishing
 Retrieve
 Trick

sensitive information
the victim into installing malware

28

Malware

29

Ransomeware

30

10
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Ransomeware Prevention
 Update

operating system and antivirus software
automatically
 Use the cloud or other devices to back-up data
 Be aware of Phishing attacks

31

Uh Oh

32

Ransomeware
 Disconnect

from the internet and your network
out which strain of ransomeware is installed
 Research resolutions
 Visit http://nomoreransom.org
 Take to an expert
 Notify the authorities
 Figure

33

11
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Security Takeaways


Use strong passwords




Use caution when clicking on embedded links in emails
Auto-update OS and antivirus software



Backup data to external system

34

Questions

35

12
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CODE OF REGULATIONS
OF THE OHIO CAST METALS ASSOCIATION
EFFECTIVE JULY 20, 1994
Amended July 12, 2017
ARTICLE 1 – NAME AND OFFICERS
This organization shall be known as the Ohio Casts Metals Association, hereinafter
referred to as OCMA. The principal Office of OCMA will be at such locations as the
board of trustees deemed appropriate.

Comment [KS1]: Probably need a resolution saying as
much.

ARTICLE 2 – PURPOSE
The purposes of OCMA are:
(A) To promote the common interest of the metal casting industry, it’s employers,
employees, and suppliers through the development of an effective nonpartisan
legislative action program and improve communications with elected officials.
(B) To develop and publicize the position of the metal casting industry regarding specific
legislation, regulations, and any other governmental activities affecting the metal
casting industry; and

Deleted: infecting

(C) To do whatever it is deemed necessary, useful, advisable, or conductive – directly or
indirectly – to carry out any of the purposes of the corporation described in the
articles of information, including the exercise of all the other authority and joined by
corporations under the Ohio nonprofit corporation law.
ARTICLE - 3 ACTIVITIES
(A) OCMA is established as a nonprofit corporation under the laws of the state of Ohio.
(B) OCMA shall limit its activities to those permitted by an organization exempt from
federal income tax in accordance with the internal revenue code.
(C) OCMA will work closely with the American Foundrymen’s Society and its
committees. Duplicate memberships and interlocking dictatorships in these
organizations will be encouraged.
(D) Notwithstanding the foregoing or any other provision of the articles of incorporation
with these regulations, OCMA shall not, at any time, engage in a regular business of
any kind ordinarily carried on for profit; nor shall any part of its net earnings or
assets inure to the benefit of, or be distributable, any member, trustee, or other private
person, except that OCMA shall be authorized an empowered to pay a reasonable
Page 1 of 9
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compensation for services rendered and to make other payments and distributions in
furtherance of the purposes set forth above; nor shall that carry on any other activities
not permitted to be carried on by an organization exempt from federal income tax
under the internal revenue code.
ARTICLE 4 – MEMBERSHIP QUALIFICATIONS AND DUES
(A) Any person, firm, or corporation having an established place of business in the state
of Ohio engaged in the manufacture of metal castings may, upon publication and
approval of the board of trustees and payment of appropriate dues, be admitted to
foundry membership.
(B) Any person, firm, or corporation engaged in the supply of goods or services to the
metal casting industry may, upon application and approval of the board of trustees
and payment of appropriate dues, be admitted to the associate membership.
(C) Each member shall pay dues to OCMA for the ensuing year in such amount and
manner as set forth in a dues schedule. The dues schedule is to be determined by the
majority vote of all members of the Board of Trustees and ratified by a majority vote
of the voting members present at the annual meeting. The dues schedule shall be
furnished to all the members by the Secretary or Treasurer of OCMA, and said
schedule shall be published on all membership applications.
(D) Membership will be effective upon acceptance of an application by the board of
trustees and payment of appropriate dues.
(E) Any member may resign at any time by submitting a resignation in writing his
secretary or treasurer of OCMA.
(F) Any member may be expelled for any reason by two-thirds majority vote of the board
of trustees.
ARTICLE 5 – MEETINGS OF MEMBERS
(A) An annual meeting of the membership shall be held during the month of May of each
year, or at such other time as the Board of Trustees shall designate, for the election of
trustees and to transact such other business as may properly come before said
meeting. If the annual meeting has not been called and held within six months after
the designated time, and group of members numbering not less than ten may call such
a meeting by signing appropriate written notice thereof.
(B) Special meetings of the membership may be called by the board of trustees, the
president, or by any group of members numbering not less than ten, by signing a

Page 2 of 9
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notice to effect and mailing such notice of the membership was reasonable advanced
notice.
(C) Written notice of the annual meeting and any special meeting of the members shall
be given at the members address shown on the records of OCMA at least thirty days
prior to said meeting, specifying the place, time and purpose of said meeting.
(D) Except as may otherwise be provided by statue, the articles of incorporation or these
regulations, ten percent of the members in good standing, present in person or by
proxy, shall be necessary to constitute a quorum at all meetings for the transaction of
business.
(E) Each foundry member shall have one (1) vote and shall be eligible for representation
on the board of trustees.
(F) Each associate member shall have one (1) vote and shall be eligible for representation
on the board of trustees
ARTICLE 6 – TRUSTEES
(A) The general management and control of the affairs and property of OCMA in the
intervals between meetings of the members shall be vested in a board of trustees. The
trustees shall perform such acts and duties as are not by statute, the articles of
incorporation, or these regulations reserved to the members.
(B) The number of trustees which shall constitute the whole board shall not be less than 9
(two-thirds) of whom are representatives of the foundry members.
(C) Except as hereinafter provided in the case of vacancies, one-third of the trustees shall
be elected annually by majority vote to the members present at the annual meeting, in
person or by proxy, to serve for a term of four years.
(D) Any trustee appointed to the initial board for a partial term or appointed to fill an
unexpired term of another elected trustee may serve a further successive term as an
elected trustee.
(E) Upon certification by the president that a vacancy on the board of trustees exists, the
vacancy shall be filled be appointment by the board. The appointed trustee need not
be a representative of the same call or membership as that of the vacating trustee
unless it conflicts with the requirements of the Article 6 (b).
(F) No members of OCMA shall have more than one voting representative of its
organization on the board of trustees.
ARTICLE 7 – MEETING OF TRUSTEES

Page 3 of 9
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(A) The annual organizational meeting of the Board of Trustees shall take place
immediately following the annual meeting of the members of OCMA at the principal
offices of OCMA or at some other place within the state of Ohio as the Board of
Trustees shall determine. The purpose of the annual organizational meeting shall be
to elect the president and other officers of OCMA as they are due, to receive the
reports of officers and Committees of the Board of Trustees, and to transact such
other business as may properly come before the meeting. Notice need not be good
order to legally constitute a meeting. If for any reason, the is not held at this time,
may converse at such a date, time, place as may be fixed by that consent in writing of
two-thirds of the trustees.
(B) Regular meetings of the Board of Trustees may be held at such time and place within
the state of Ohio as a majority of the trustees may from time to time appoint. Special
meetings of the board may be called by the president or by at least four trustees.
Notice of any regular or special board meeting shall specify the date, time, in place
within the state of Ohio, and shall be given to each trustee at least 10 days in advance
in writing.
(C) At all meetings of the Board of Trustees, a quorum shall be a majority of the whole
board, except as otherwise provided by statute, the Articles of Incorporation, or these
regulations; the acts of a majority of the trustees present at a legally constituted
meeting shall be the acts of the board of trustees.
(D) Any action which may be taken at a meeting of the Board of Trustees may be taken
without a meeting if consent or approval in writing, shall be signed by all of the
trustees and shall be filed with the secretary or treasurer of OCMA.
ARTICLE 8 – COMMITTES OF THE BOARD
(A) The Board of Trustees shall establish an executive committee consisting of the
president, who shall serve as the chairman of the executive committee, the other
officers of OCMA, and one other trustee. The executive committee shall have the
power to act for the Board of Trustees. Meetings of the executive committee may be
called by the president or upon the request of any two other members of the executive
committee. Three members of the executive committee shall constitute a quorum for
the transaction of business at any meeting of the executive committee
(B) The Board of Trustees to establish a nominating committee consisting of the
president, the immediate past president, and one foundry member representative, and
one associate member representative of the Board of Trustees. The nominating
committee shall accept names and nomination for trustees to be elected and shall
prepare a ballot for the election.
(C) In addition to the executive committee and the nominating committee, the Board of
Trustees may, from time to time, elect or appoint additional committees comprised of
a portion of its members. The committees, including the executive committee and the
Page 4 of 9
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nominating committee, serve at the pleasure of the Board of Trustees and shall have
such Authority and perform such duties as from time to time may be determined by
the Board of Trustees.
ARTICLE 9 – OFFICERS
(A) The officers of OCMA shall consist of a president, first vice president, up to two
additional vice presidents as the board may determine, secretary, and treasurer, and
such other officers as the board of trustees shall, by resolution, appoint. Any officer
may not hold more than one office. The past president shall remain on the Board of
Trustees as an honorary member thereof for the year following his term of office as
president but not shall be entitled to a vote.
(B) The officers shall be elected biannually by the Board of Trustees at its organizational
meeting, or at such other time as may be convenient to the Board of Trustees, to
serve for two years and until their successors or elected. All officers shall be eligible
for reelection.
(C) The president shall be the chief executive officer of OCMA, shall be responsible for
the general and active management of OCMA, and shall see that all orders and
resolutions of the Board of Trustees are carried out. He shall preside at all meetings
of OCMA, the Board of Trustees, or the executive committee.
(D) The first vice president shall exercise the powers and duties of the president during
the latter’s absence or incapacity, and shall succeed the president. In the event of the
absence of both the president and first vice president from a meeting of OCMA, the
Board of Trustees, or the executive committee, the body shall designate its own
presiding office for such meeting.
(E) The secretary shall keep all nonfinancial records of OCMA, including records of all
votes and minutes of the meetings of OCMA, the Board of Trustees, and executive
committee. He shall give or cause to be given, notice of all meetings and shall
perform such other duties as shall be prescribed, from time to time, by the Board of
Trustees for the president, under whose supervision he shall be. He shall keep in safe
custody the corporate seal and, when properly authorized, shall affix same to any
instrument requiring it, attesting by his signature to this act. The secretary may, on
approval of the Board of Trustees or in executive committee, delegate some or all of
these responsibilities to an executive director.
(F) The treasurer shall have custody of OCMA’s funds and shall keep, or cause to be
kept, full and accurate account of all receipts and disbursements. He shall collect all
dues, assessments, or money due to OCMA, and shout this verse funds as directed by
the actions of the Board of Trustees or its executive committee. He shall deposit all
monies and other valuable effects in the name of the OMC a, in such depositories as
the Board of Trustees or its executive committees may designate. The treasurer may,
upon approval of the board of trustees or its executive committee, delegate some or
Page 5 of 9
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all of these responsibilities to an executive director. The treasurer shall make periodic
reports of all receipts, disbursements, and the financial condition of OCMA to the
Board of Trustees and the membership.
(G) A vacancy in any office may be filled by the Board of Trustees for the remainder of
an unexpired term; provided, however, that a vacancy in the office of the president
shall be filled by the temporary succession of the first vice president until a new
president is elected by the Board of Trustees. If, at such election, the first vice
president is elected president to complete the unexpired term, a new first vice
president shall also be elected to fill the resulting vacancy in that office the election
to fill a vacancy in any office may be conducted at any meeting of the Board of
Trustees, or by there on a unanimous written consent.
(H) All officers of OCMA, whether elected or appointed, shall serve at the pleasure of the
Board of Trustees and may be removed from office at any time by a two thirds vote
of the Board of Trustees.
ARTICLE 10 – FINANCIAL REPORTS
(A) The board of trustees shall present annually a report to the membership of OCMA,
which shall indicate the financial condition, sources and uses of the funds of OCMA
a copy of said report shall be filed with the minutes of the annual meeting.
(B) The finances of OCMA shall be under the direction of the board of trustees.
ARTICLE 11 – MISCELLANEOUS
The code of regulations of OCMA may be amended or new regulations may be
adopted by the affirmative vote of two thirds of the members present at a meeting
held for that purpose or without a meeting by the written consent of all members.
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ARTICLE 12 – AMENDMENTS
This code of regulations of OCMA they be amended, or new regulations may be
adopted, by the affirmative vote of two thirds of the members present at a meeting
held for the purpose or without a meeting by the written consent of all members
ARTILCE 13 – INDEMNIFICATION
(A) Other than in connection with an action or suit in which the only liability asserted
against a trustee’s voting for or assenting to a statutory real prescribed assets
distribution or loan (a “Statutorily Proscribed Act”), a trustee of OCMA shall be
liable in damages for any action he takes or fails to take as a trustee only if it is
proven by clear and convincing evidence in a court of competent jurisdiction that his
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action, or intent to cause injury to OCMA or undertaking with reckless disregard for
the best interest of OCMA.
(B) OCMA shall indemnify any person who was or is a party, or is threatened to be made
a party, to any threatened, pending, or completed civil, criminal, administrative, or
investigative action, suit, or proceeding, including all appeals other than an action,
suit or proceeding by or in the right of OCMA, by reason of the fact that he is or was
a trustee or officer of OCMA, or is or was serving at the request of OCMA as a
trustee, director, or officer of another domestic or foreign nonprofit corporation or
corporation for profit, or a partnership, joint venture, employee benefit plan, trust, or
other enterprise, against expenses (including attorney fees), judgment, decrees, fines,
penalties, and amounts paid in settlement actually and reasonably incurred by him in
connection with the action, suit, or proceeding, unless it is proven by clear and
convincing evidence in a court of competent jurisdiction that his actions, or failure to
act, involved in act or omission undertaken with either deliberate intent to cause
injury to OCMA or undertaken with reckless disregard for the best interests of
OCMA and that, with respect to any criminal action or proceeding, he had reasonable
cause to believe his conduct was unlawful; the termination of any act, suit, or
proceeding by judgment, order, settlement, or conviction, or upon a plea of nolo
contender or its equivalent, shall not, of itself, constitute such proof.
(C) Other than in connection with an action or suit in which the liability of a trustee for
voting or assenting to a statutorily prescribed act is the only liability asserted, OCMA
shall indemnify any person who was or is a party or is threatened to be made a party
to any threatened, pending, or completed action or suit, including all appeals, by or in
the right of OCMA to a procedure a judgment in its favor by reasons of the fact is or
was a trustee or officer of OCMA, or is or was serving at the request OCMA as a
trustee, director or officer of another domestic or foreign nonprofit corporation or
corporation for profit, or a partnership, joint venture, employee benefit plan, trust, or
other enterprise, against expenses (including attorneys fees) actually and reasonably
incurred by him in connection with the defense or settlement of the action or suit
unless it is proven by clear and convincing evidence in a court of competent
jurisdiction that his action, or failure to act, involved in act or omission undertaken
with either deliberate intent to cause injury to OCMA or undertaken with reckless
disregard for the best interests of OCMA, except that OCMA shall indemnify him to
an extent the court in which the action or suit was brought determined upon
application that, despite the proof the button in view of all the circumstances of the
case, he is fairly and reasonably entitled to indemnify in such expenses as a court
shall deem proper.
(D) And indemnification under Section (B) or (C) of the Article 13 (unless ordered by a
court) shall be made by OCMA only as authorized in the specific case upon a
determination that indemnification of the trustee, director, or officer is proper in the
circumstances. The termination shall be made: (a) by a majority vote of those trustees
who in umber constitute a quorum of the trustees and who also were not and are not
parties to or threatened with any such action, suit, or proceedings, or (b) if such a
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quorum is not obtainable (or even if obtainable) and a majority of the disc interested
legal counsel compensated by OCMA, or (c) by the court in which the action, suit, or
proceeding was brought.
(E) Unless the action, suit, or proceeding is one in which the liability of a trustee voting
for or assenting to a statutorily prescribed act is the only liability asserted,
expenses(including attorney fees) incurred by the trustee or officer of OCMA any
defending action, suit, or proceeding referred to in Section (B) or (C) of this Article
13 shall be paid by OCMA, or they are incurred, in advance of the final disposition of
the action, suit, or proceeding, upon receipt of an undertaking by or on behalf of the
trustee or officer in which she agrees both: (a) to repay the amount if it is proven by
clear and convincing evidence in a court of competent jurisdiction that his actions, or
failure to act, involved in act or omission undertaken with reckless disregard for the
best interests of OCMA, and (b) to cooperate with OCMA concerning the action,
suit, proceeding.
(F) OCMA may purchase and maintain insurance or furnish similar protection, including,
but not limited to, trust goods, letters of credit, and a self-insurance, for or on behalf
of any person who is or was a trustee, officer, employee, agent, or volunteer of
OCMA, or is or was serving at the request of OCMA as a trustee, director, officer,
employee, agent, or volunteer of another domestic or foreign nonprofit corporation or
corporation for profit, or a partnership, joint venture, employee benefit plan, trust, or
other enterprise, against any liability asserted against him and incurred by him or any
other such capacity, or arising out have hit his status as such, whether or not OCMA
would have the power to indemnify him against liability under the provisions of such
this Article 13 or more of the Ohio nonprofit corporate law. Insurance may be
purchased from or maintained a person in which OCMA has a financial interest.
(G) The limitation of liability and damages and in indemnification provided by this
Article 13 shall continue as to a person who has ceased to be a trustee, director, or
officer and shall inure to the benefit of the heirs, executors, and administrators of
such a person and shall not be deemed exclusive of, and shall be in addition to, any
other rights granted to a person seeking indemnification as a matter of law or under
the articles of incorporation, these regulations, any agreement, or any insurance
purchased by OCMA, or pursuant to any vote of the members or disc interested
trustees, or by reason of any action by the Board of Trustees to take into account
amendments to the Ohio nonprofit corporate law that expand the authority of OCMA
to indemnify a trustee, director, officer, employee, agent, or volunteer of OCMA, or
otherwise, both as to action in his official capacity and as to action in another
capacity while holding an office or position.
(H) Section 1702.12(E)(5) of the Ohio nonprofit corporation law shall not apply to
OCMA to the extent that it requires the notification of volunteers (as that term is
identified in section 1702.01(n) of the Ohio nonprofit corporation law) other than
trustees or officers of OCMA or trustees, directors, or officers of another domestic or
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foreign nonprofit corporation or corporation for profit, or partnership, joint venture,
employee benefit plan, trust, or other enterprise serving at the request of OCMA.
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